It is important that English law be up-to-date -as well reflect modern social realities. However, in many areas, English law is badly out of date. This is particularly so in the field of English criminal law where a number of common law offences still exist of an uncertain, and confused, nature.
INTRODUCTION
One of the problems relating to the modernisation of English criminal law is that -apart from the need for the consolidation of legislation relating to the same 1 -there still exist a number of common law criminal offences. These are sustained by reference to an antiquated caselaw. However, this caselaw is usually wholly inappropriate to the modern society in which we live. As a result, it would be beneficial to the legal system and help reduce unnecessary cases coming before the English courts, to review all these common law offences.
The purpose of this article is to review the criminal law with regard to one of these common law offences -the unlawful treatment of dead bodies. The common law still regulates much of this field of law and this article argues that such matters should now be encapsulated in legislation. Further, it is asserted these offences should not be placed in legislation dealing with the general criminal law. Instead, it should be consolidated with other (mainly Victorian) legislation which relates to the burial of the dead and cemeteries since such is an appropriate place for it, in order to facilitate easier consultation.
When considering common law offences relating to the unlawful treatment of dead bodies it may be notedfrom the outset -that most legal texts on criminal law -both early 2 and modern 3 -scarcely deal with them. Archbold, Blackstone and Halsbury do. However, only to a limited extent. This reflects, in part, the lack of caselaw and legal analysis in this area of criminal law. 4 Although there are some legal texts devoted to the subject of burial, 5 these are now out of date. They also tend to cover the logistics of burial -as opposed to crimes in connection with it.
OFFENCES RELATING TO DEAD BODIES
Probably the best modern summary of the law in this area is contained in Archbold's Criminal Pleading, Evidence and Practice (2014). Archbold states the following, by way of introduction to these crimes, which it covers as an aspect of the common law offence of public (common) nuisance: 6 The offences dealt with in the ensuing paragraphs are particular common law offences, rather than the species of the common law offence of nuisance, although conduct in relation to a dead body has been held to constitute a nuisance, as where a dead body was burnt in such a place and manner as to annoy persons passing alone public roads or other places where they had a right to go 7 …or where the naked body of a dead child was exposed in or near, and within view of, the highway… 8 Archbold then considers the law with regard to four categories of unlawful treatment, viz:
9
• Leaving a corpse unburied (inc. preventing burial);
• Disposing of a corpse;
• Removing a corpse from a grave;
• Obstructing a coroner. To this should be added another category which has been upheld by the courts pursuant to the common law offence of 'outraging public decency.' This is, effectively, the dis-respectful treatment of a foetus or embryo. 10 It is asserted that this offence should also be reflected in modern legislation dealing with the unlawful treatment of corpses.
EARLY LAW
Early legal commentators had little to say with regard to the unlawful treatment of dead bodies. Thus, there is scant reference in the following texts: Given that the legislation which Russell referred to in 1819 has been repealed, a useful case to commence with on this subject is Price (1884) 22 in which Stephen J considered the law on the disposal of dead bodies other than by way of burial.
• The case held that to burn (ie. cremate) a corpse was not a misdemeanor if it was so done so as to amount to a public nuisance;
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• Also, if an inquest was held in respect of a corpse, Stephen J held that it was a misdemeanour to dispose of the corpse in order to the prevent the coroner from holding an inquest.
Thus, Price established the following:
• Cremation. The burning (cremation) of the dead -as opposed to burial -was not unlawful. 24 This was later reflected in the Cremation Act 1902 (still extant);
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• Anatomy. The giving of a corpse for anatomy (that is, medical dissection) was also not unlawful;
26
• Place of Cremation. To burn a corpse in a public place so as to annoy persons was a public nuisance.
27
As it is, today, cremation is more widely practised than burial (it takes place in respect of more than 73% of deaths in England and Wales). 28 Further, the following may be noted: 23 Ibid, per Stephen J at p 254 'I am of opinion that a person who burns instead of burying a dead body does not commit a criminal act, unless he does it in such a manner as to amount to a public nuisance at common law.' See also the observations of Lord Stowell in Gilbert v Buzzard on burial and cremation, see n 44. 24 Ibid, p 249 'the burning of the dead has never been formally forbidden or even mentioned or referred to, so far as I know, in any part of our law.' Also, p 256 'I think that to burn a dead body decently or inoffensively is not criminal, it is obvious that if so done in such a manner as to be offensive to others it is a nuisance of an aggravated kind.' 25 See R v Hunter [1974] QB 95 at p 98 per Cairns LJ. Harris, n 2, p 222 'The burning of dead bodies is governed by the Cremation Act 1902, which expressly provides that nothing therein contained shall authorise the creation or commission of a nuisance. By this Act provisions were made enabling burial authorities to construct crematoria, for the maintenance and inspection of which regulations have been made.' See also Russell, n 3, vol 2, p 1418 and Polson, n 5, ch 1. Also, Cremation Act 1902, s 8 (penalties for breach of the regulations). 26 R v Price (1884) 12 QBD 247 at p 252 'The practice of anatomy is lawful and useful though it may involve an unusual means of disposing of dead bodies.' See also Russell, n 3, vol 2, pp 1418-20 and Polson, n 5, ch 3. 27 Ibid, p 256 'To burn a dead body in such a place and such a manner as to annoy persons passing along public roads or other places where they have a right to go is beyond all doubt a nuisance, as nothing more offensive both to sight and to smell can be imagined. ' • Other Practices. As to practices (now rare) in other countries to:(a) expose a body to decay, or for carrion to consume it or; (b) to place it in a river, 32 this would be an offence under English common law, that of unlawfully leaving a corpse unburied, for which see below.
LEAVING A CORPSE UNBURIED 33
As to leaving a corpse unburied, in Clark (1883) 34 the dead (naked) corpse of a child (which was subsequently mutilated) 35 was placed on a foot pavement near the back door of a house in a back street towards the outside of the suburbs in West Hartlepool. It had been placed there by its mother.
• Although she was not held responsible for the mutilation and she was not charged with murder or the concealment of a corpse, 36 the jury found that: (a) the place where the body had been put was one where many people were certain to pass and re-pass; and (b) the 'exposure was calculated to shock and disgust the passers-by and outrage public decency'.
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For its part, the 2014 edition of Archbold states:
To leave unburied the corpse of a person for whom the defendant was bound to provide 'Christian burial' (which probably means only 'decent burial') 38 such as a wife or child is an indictable offence, if he is shown to have had the ability to provide such burial. Reference is made by Archbold to the following cases:
• Vann (1851). 40 This case held that a person without the means of providing burial for a deceased child was not liable to be indicted for a misdemeanor in not so providing -even though a nuisance was occasioned by allowing the body to remain unburied and even though the poor law authorities of the union had offered the parent a loan to defray burial expenses -since the person was not bound under such circumstances to contract a debt. 33 In earlier times, the bodies of executed felons were often hung on gibbets until they rotted and, in the case of those who had committed high treason, they were drawn, hung and quartered with their bodies then being exposed (usually on castle ramparts) for the edification of the general public. This no longer occurs (the death penalty also having been abolished for all offences). In the case of suicides, they were often buried at crossroads with a stake through them. This also no longer occurs. See generally, W Eden, Principles of Penal Law (2 nd ed, 1771), pp 79-82 (of the disposal of the dead body of the criminal). See also Blackstone, n 16, vol 4, p 190. 34 R v Clark (1883) 15 Cox 171. 35 The arms had been severed and the face and upper part of the body had been flayed. 36 It seems the jury accepted the assertion of the mother that the child had been stillborn. 37 The months was sentenced to 6 months imprisonment without hard labour for a public nuisance, viz. the exposure of a dead body in a public highway. 38 This appears to have come from the observation of Stephen, see n 20, p 118, n 2 'This can hardly be a duty in the case of persons who are not Christians, but probably 'Christian' means only decent. ' 43 This case held that the overseers of a parish were not bound to bury the body of a pauper lying in the parish but in not a parochial house. This was even though the pauper was a married woman whose husband was settled in the parish and receiving relief there. • Jenkins v Tucker (1788). 46 Where a husband goes abroad (in this case, Jamaica) and leaves his wife, who dies in his absence, a third person (in this case, the father) who voluntarily pays the expenses of her funeral -suitable to the rank and fortune of the husband, though without the knowledge of the husband -may recover from him the money so laid out, especially if such third person be the father of the wife.
In this case, Lord Loughborough stated 'I think there was a sufficient consideration to support this action for the funeral expenses, though there was neither request nor consent on the part of the defendant, for the plaintiff acted in discharge of a duty which the defendant was under a strict legal necessity of herself performing, and which common decency required at his hands; the money therefore which the plaintiff paid on this account; was paid to the use of the defendant.'
47 And Wilson J stated 'the plaintiff having defrayed the expenses of the funeral, the husband is in justice, equally liable to repay those expenses, and in him the law will imply an assumpsit for that purpose.' 48 These cases, therefore, provide the following:
• A parent does not commit an offence in not burying a child if without means (Vann). Nor are the overseers of a parish responsible where the corpse is not in a parochial house (Stewart). Further, a third party (especially, a father) can recover against a husband, for burial costs (Jenkins v Tucker);
• As to who is legally responsible for burial, a father (or mother) is responsible for the burial of a child (Vann), if with means. An individual under whose roof a poor person dies is also bound to carry the body -decently covered -to a place of burial (Stewart). It is the duty of executors of the deceased to bury him if there are funds. It is the duty of a husband to bury his wife.
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While this is correct, it fails to include reference to: (a) the obligation of parents; and (b) others under whose roof the corpse is located. It is asserted that legislation should expressly provide for this position. See 10.
PREVENTING THE BURIAL OF A CORPSE
There is no property in a corpse. 50 However, Archbold notes that:
It is also an indictable offence to prevent the burial of a corpse.
Reference is made to Russell as well as to the cases of Lynn (1788) 51 and Hunter (1974). 52 As to these:
• Lynn (1788). 53 This case was designed to put an end to the practice of grave robbing in order to supply bodies for dissection. The defendant was convicted on an indictment charging him with entering a burial ground and unearthing a coffin from which he extracted a corpse which he took away for the purpose of dissection. The case noted that the common law did not -it appear -as yet make this a criminal offence. 54 Counsel referred to Lord Coke. • Young (pre-1788). The master of a London workhouse, a surgeon and another person were indicted for a conspiracy to prevent the burial of a person who had died in a workhouse;
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• Cundick (1822). 58 A jail handed over the corpse of an executed convict for burial to an undertaker. Instead of burying it, he sold it for dissection. He was held to have committed a misdemeanour at common law; 49 Russell, n 3, vol 2, p 1416. 50 East (writing in 1802), n 17, vol 2, p 652 'There can be no property in a dead corpse; and therefore stealing it is no felony, but a very high misdemeanor'. East refers to the case of Dr Handyshire (trover brought against him for co-joined twins' corpse). Willes CJ held the action would not lie. Cf. there is property in a shroud and in the coffin (see cases cited by East and n 51). See also Russell, n 3, vol 2, p 1413. 54 It noted that 1 Jac 1 c 12 (1603, rep 9 Geo 2 c 5, 1735) made it a felony to steal a dead body for the purpose of witchcraft. See also Hawkins (3 rd ed, 1739), vol 1, pp 5-6 (felony to take up a corpse or any part to be used in any manner of witchcraft). Coke, n 13, vol 3, p 44 refers to a person who was arrested in Southwark, London. He had with him the head and face of a dead man as well as a book of sorcery. The man was brought into the king's bench. However, no indictment was preferred against him and the only crime imputed to him was that of being a sorcerer. Coke indicates that the case was held before Knevett (Knyvet) CJ (he was CJ from 1365-72). 55 Coke, n 13, vol 3, p 203 'It is to be observed that in every sepulchre, that has a monument, two things are to be considered, viz. the monument, and the sepulchre or burial of the dead; the burial of the cadaver (that is caro data vermibus) is nullius in bonis, and belongs to ecclesiastical cognizance; but as to the monument, action is given at the common law for defacing thereof.' (spelling modernised). For the stealing of a winding sheet (found guilty of petty larceny, he was whipped), see Haynes (Hains) Case (1613) referred to in Coke, n 13, vol 3, p 110 and 12 Co 113 (77 ER 1389)). See also Hale, n 15, vol 1, p 515 (larceny ) and Hawkins, n 14, vol 1, p 94 (larceny of a shroud). Blackstone, n 16, vol 4, p 236 stated: 'the stealing the corpse itself, which has no owner, (though a matter of great indecency) is no felony, unless some of the gravecloths be stolen with it. Also, p 429 'though the heir has a property in the monuments and escutcheons of his ancestors, yet he has none in their bodies and ashes; nor can he bring any civil action against such as indecently, at least, if not impiously, violate and disturb their remains, when dead and buried. The parson indeed, who has the freehold of the soil, may bring an action of trespass against such as dig and disturb it: and, if any one in taking up a dead body steals the shroud or other apparel, it will be felony; for the property thereof remains in the executor, or whoever was at the charge of the funeral.' See also Dalton, n 12, p 244 (refers to Nottingham's Case (1617) re a winding sheet). 56 • Scott (1842). 59 A jailer refused to deliver up for burial the corpse of a prisoner who had died to his executors on the ground that he was owed money from the estate of the former. Maule J indicated that the notion of a jailer being authorised to detain a corpse on account of a debt was a mistake and that a jailer so doing was guilty of misconduct in his public office and liable to prosecution for the same; 60 • Hunter (1974). The defendants went with a girl at night to a playing field where she died by accident.
The defendants hid her body under a pile of stones where it remained hidden for 4 months. The defendants were convicted of conspiring to prevent the burial of a corpse. On appeal, it was held that it was a crime to prevent the proper burial of a corpse without lawful excuse, whether there was a duty to bury it or not. It was also held that the defendants were rightly convicted of a conspiracy to prevent such a burial notwithstanding that prevention of the burial was not the defendants' object when they hid the body. 65 it was held that the fact that the defendant (an undertaker) acted in panic -as opposed to some dishonest motive -did not mean that an offence had not been committed.
In conclusion, from the caselaw, preventing the burial of a corpse includes:
• Grave robbing (Lynn);
• Instead of burial, handling over the corpse for dissection -whether for profit or not (Cundick, Feist);
• Refusing to hand over a corpse until payment of an unpaid debt (Scott);
• Hiding a corpse (Hunter);
• Refusing, or neglecting, to perform a burial by those charged with that duty: Andrew v Cawthorne (priest), Young (master of a workhouse).
It may be noted that -in modern times -the effects of cremation and the Human Tissue Act 2004 have effectively obviated the issues of grave robbing and unauthorised dissection. Further, workhouses no longer exist.
REMOVING A CORPSE FROM A GRAVE
Various cases have held that it is an offence to remove a corpse from a grave, viz.
• In Lynn (1788) a body was taken from a grave for the purpose of dissection (see 5). 66 It was immaterial whether the body was disposed of for gain or not;
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• In Sharpe (1857) a corpse was taken from a grave in the burial ground of a congregation of Protestant dissenters. It was no defence that the motive of the defendant was pious and laudable (he was moving his mother's coffin to bury it in his father' grave in a churchyard some miles off). 68 This offence was also punishable under the Burial Act 1857, s 25 (still extant); 69 • In Kenyon (1901) it was stated to be a common law offence to unlawfully, unwillingly and indecently open graves. 70 In this case the defendants -seeking to put up some buildings for their rope making business -dug up part of a closed catholic burial ground (it was closed in 1859), in Dukinfield (a town in Tameside, Greater Manchester). In so doing they dug up coffins and burnt them (it is unclear what they did with the bones. However, presumably they were also burnt). The defendant who was the principal offender was sentenced to 2 months prison and bound over in a recognizance of £500. He was also obliged to pull down the buildings and restore the ground.
In conclusion, these cases establish that unlawful removal of a corpse from a grave includes: (a) grave robbing (Lynn, Gilles, Duffin & March), (b) a relative extracting it without consent (Sharpe), albeit with pious motives, (c) digging up bodies in a closed cemetery (Kenyon).
OBSTRUCTING A CORONER'S INQUEST

R v Stephenson (1884)
71 held that it was a misdemeanour at common law to burn -or otherwise dispose of -a corpse with intent to prevent the holding on such body of an intended coroner's inquest. Also, to obstruct a coroner in the execution of his duty in a case where the inquest was one which the coroner had jurisdiction to hold. Thus, Stephen J stated:
It is a misdemeanor to destroy a body upon which an inquisition is about to be properly held, with intent to prevent the holding of that inquest. 72 It must be established there is a duty to hold an inquest; it is insufficient to prove the concealment of a corpse. Further, the intention must be proved as stated. 
FORMULATION OF STEPHEN IN 1883
The jurist Stephen -in his digest of the criminal law in 1883 -proposed an article 175 entitled 'Preventing the burial of dead bodies and disinterring them.' It stated: 74 Every one commits a misdemeanour who prevents the burial of any dead body, or who, without authority, disinters a dead body 75 even from laudable motives; 76 or who having the means, neglects to bury a dead body which he is legally bound to bury, provided that no one is legally bound to incur a debt for such a purpose; 77 [or] who buries or otherwise disposes of any dead body on which an inquest ought to be taken, without giving notice to a coroner, or who, being under a legal duty to do so, fails to give notice to a coroner that a body on which an inquest ought to be held is lying unburied, before such body has putrified. 78 This formulation, while useful for Victorian times, can be updated.
OUTRAGING PUBLIC DECENCY
In Gibson (1990) 79 a work of art was displayed in a London art gallery, entitled 'Human Earrings.' These consisted of the head of a model which sported a pair of earrings, each of which were made out of a freeze dried human foetus of 3-4 months gestation, with a ring fitting tapped into its skull and attached at the other end to a model's earlobe. The art gallery was open to the public. Such an exhibition was held to constitute outraging public decency. However, it is asserted that, today, this would be better treated as being a crime relating to the unlawful treatment of a corpse. That is, unlawfully to fail to prevent the disposal of a corpse.
• The sub-sections do not affect any enactment regulating (or authorising) the burial, cremation or anatomical examination of the body of a deceased person;
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• An authority may recover from the estate of the deceased person (or from any person who for the purposes of the National Assistance Act 1948 was liable to maintain the deceased person immediately before his death) expenses incurred under the sub-sections.
96
• Without prejudice to any other method of recovery, a sum due to an authority under ss (5) is recoverable summarily as a civil debt by proceedings brought within 3 years after the sum becomes due.
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In conclusion, the merit of specifying who is responsible for the disposal of a corpse is that it will clarify the law. This will reduce potential litigation as well as save the tax-payer much money since the latter should only be responsible for the disposal of corpses as a 'last' resort.
BURIAL ACTS
There are a number of pieces of legislation extant which relate to cemeteries and burial:
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